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Top Ten Organizational Commitments Needed to Make
IGO Whistleblower Protection Policies Effective

1. An Impartial Justice System
Because Intergovernmental Organizations (IGOs) are not subject to national laws, their employees are dependent on an internal justice system when their rights are violated. These systems, however, usually have serious structural conflicts of interest, as the institution is both the defendant and the judge. Hearings in these settings are often traps.
The setting to adjudicate a whistleblower’s rights must be free from institutionalized conflict of interest and operate under due process rules that provide a fair day in court.  This criterion requires normal judicial due process rights, the same rights available for citizens generally who are aggrieved by illegality or abuse of power.  The elements include the right to be represented by legal counsel, formalized “discovery” of all relevant documentation and testimony, open hearings, timely decisions, the right to compel witnesses, objective and balanced rules of procedure, written decisions with reasons and the transparent selection of judges who meet accepted standards of qualification and have no conflict of interest. 

In 2006, a Redesign Panel composed of independent international jurists suggested a new justice system for the United Nations. This model, which is available at http://www.whistleblower.org/doc/a-61-205.pdf, could serve as a guide for other justice systems. 
GAP believes that the best solution to this problem – short of waiving institutional immunity – is external arbitration.
2. External Arbitration
Without access to external arbitration when protesting retaliatory dismissal, discrimination or demotion, whistleblowers confront a judicial forum in which the institution is both the defendant and the judge. External adjudication alternatives provide victims of retaliation a possible “day in court”.  
Third party dispute resolution can be an expedited, less costly forum for whistleblowers. For example, labor-management arbitrations have been highly effective when the parties share costs and select the decision-maker by mutual consent through a “strike” process.  Arbitration can provide an independent, fair resolution of whistleblower disputes, while circumventing the issue of whether IGOs waive their immunity from national legal systems.  It is contemplated as a normal option to resolve retaliation cases in the model whistleblower law to implement the Organization of American States Inter-American Convention Against Corruption, as well as the U.S. Whistleblower Protection Act. As a Multilateral Development Bank (MDB) best practice, it was adopted by the African Development Bank in January, 2007. 
3. An Independent Disclosure and Complaint Procedure
Organizations must establish independent disclosure and complaint procedures to ensure anonymity, confidentiality and thorough review of credible and significant whistleblowing disclosures. At a minimum, internal IGO systems must be structured to provide autonomy and freedom from institutional conflicts of interest. Those assessing, investigating and responding to a complaint must be independent of the subject of the complaint and the complainant.

This is particularly significant for preliminary stages of informal or internal review that are usually compromised by conflict of interest. For example, processing whistleblower complaints must exclude Human Resources because retaliation often occurs as an administrative action that is implemented by H.R. Further, the person who reviews a whistleblower’s claims should not report to the IGO President or Executive Director, as this leader often has exclusive control over the flow of information within and outside of the institution and therefore is arguably more concerned with the IGO’s interests than the complainant's.
Whistleblowers should be permitted and encouraged to report directly to multiple authorities, including the Board. The Audit Committee of the Board should be an alternative or additional outlet to the Ombudsman as a place for reporting fraud and abuse.

4. An Independent Investigative Body

Impartial investigatory bodies and procedures are crucial to ensuring that a whistleblower is vindicated and that corruption is addressed.  Unfortunately, it is often difficult to keep such IGO bodies both independent and effective. For example, the World Bank’s anti-corruption unit came under fire in 2007 for conflicts of interest, retaliating against its staff, suppressing the results of investigations and other issues. 

To be credible, an investigative body should be an independent entity with full final investigative authority operated on the basis of human rights and due process. This entity should have the following components:

· Secure reporting capacity

· Standardized procedures for receipt, review and disposition of confidential reports

· Victim, witness protection and advocacy obligation

· Direct access to ultimate executive and oversight authority 

· Authority to seek interim intervention on behalf of witnesses and informants while conducting retaliation investigations

· Separate legal counsel 

· Direct budgetary and personnel authority

· Quality standards with peer review process and regular reporting

· Integrity oversight 

· Term limits for entity head with removal for cause with concurrence of the oversight body. 

To be independent, the head of an IGO investigative body should be: 

· Competitively recruited

· Appointed in an independent manner with staff consultation and governing body approval

· Restricted from subsequent employment with the organization

· Protected against unfair dismissal, separation or redeployment by the executive head

5. Best Practices for Legal Burdens of Proof
The emerging global standard regarding burden of proof is that a whistleblower establishes a prima facie case of violation by establishing through a preponderance of the evidence that protected conduct was a “contributing factor” in challenged discrimination.  The discrimination does not have to involve retaliation, but only need occur “because of” the whistleblowing.  Once a prima facie case of retaliation is made, the burden of proof shifts to the Organization to demonstrate by clear and convincing evidence that it would have taken the same action for independent, legitimate reasons in the absence of protected activity. In practice, an independent office, Ombudsman or judge may determine if a prima facie case of retaliation exists. If one does, the burden should shift to management in the investigation or judicial proceeding. 

6. Relief for Whistleblowers Who Win
If a whistleblower prevails, the relief must be comprehensive to cover all the direct, indirect and future consequences of the reprisal. According to Article 16 of the Organization of American States Model Law Protecting Freedom of Expression Against Corruption:

If the protected witness alleging discrimination for protected activity prevails, that person is entitled to all relief necessary to be made whole, so that protected activity does not result in any direct or indirect prejudice. This includes but is not limited to cancellation of the discriminatory action; payment and any other compensation necessary to neutralize all direct and indirect consequences of discrimination; interim relief... as well as attorney fees and all other necessary costs if the person alleging unlawful discrimination substantially prevails.    

Whistleblowers should be guaranteed employment/reinstatement when they successfully contest retaliatory dismissal. Attorney fees and associated litigation costs should also be available for all who substantially prevail.  If costs are not awarded, whistleblowers and other employees can not afford to assert their rights.  The fees should be awarded if the employee obtains the relief sought, regardless of whether it is directly from the legal order issued in the litigation.  Otherwise, organizations can and have unilaterally surrendered outside the scope of the forum and avoided fees by declaring that the employee’s lawsuit was irrelevant to the result.  Affected individuals can be ruined by that type of victory, since attorney fees often reach sums more than an annual salary.

In some instances relief means relocation, the issuance of job related Visas or payment of medical bills for consequences of physical and mental harassment. In non-employment contexts, it could require relocation, identity protection, or withdrawal of litigation against the individuals. 

7. Accountability for Reprisals and Wrongdoing 

To deter repetitive violations, it is indispensable to hold accountable those responsible for whistleblower reprisal and other wrongdoing. Otherwise, managers have nothing to lose by harassing whistleblowers.  An organization should create legal remedies and promote policies that hold individual harassers and wrongdoers personally liable and subject to institutional discipline. The most effective option to prevent retaliation is personal liability for punitive damages by those found responsible for violations.  Another option is to allow whistleblowers to counterclaim for disciplinary action, including termination. Some nations impose potential criminal liability for whistleblower retaliation.   

8. Protection for all Lawful Disclosures

All lawful disclosures should be protected – without regard to manner, context, or audience – that whistleblowers reasonably believe are evidence of illegality or other misconduct undermining the organization’s mission. These disclosures could include, but are not limited to, suspected illegality, gross waste, mismanagement, abuse of authority, or substantial and specific danger to public health, safety or the environment. 

Whistleblower protection should extend to all staff, temporary/former employees, consultants, contractors, local staff or any other person who is paid with IGO resources to carry out activities relevant to its mission.  Members of affected communities around the world who similarly come forward to appropriate fora (such as inspection/monitoring panels) should also be protected.
9. Equality of arms

IGO staff members and managers should have equal access to legal resources. This equality of arms principle is established by multiple international agreements, including Article 14 of the International Covenant on Civil and Political Rights (1966), Article 8 of the American Convention on Human Rights (1969), Article 6 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (1950), and Articles 7 and 26 of the African (Banjul) Charter on Human and Peoples’ Rights (1981). Toward this end, IGO management should guarantee that – at the absolute minimum – it will devote at least the same amount of financial resources to providing legal aid to its staff as it does to providing legal services to management in labor disputes. 
While it is true that many IGO employees are not indigent, staff members are often in precarious employment circumstances when they are obliged to confront the justice system, whether formally or informally, and are not well-positioned to assume substantial legal costs.  Moreover, supervisors facing complaints typically have at their disposal professional attorneys paid for by the organization, who are obliged to mount a defense of their actions when instructed to do so, even in cases where an individual official has violated staff regulations and is in a position to finance his or her own defense counsel.  
This principle also means that an organization should commit to parity in the judicial process. For example, management must not be allowed to disregard binding filing and response deadlines without penalty. 

10. An Organizational Commitment to Accountability
Whistleblower protections should always be part of a larger accountability and transparency agenda. 

The Global Transparency Initiative, a network of civil society organizations promoting openness in the IFIs, has developed nine principles for transparency that should be respected and implemented at international financial institutions. These include: the right to access information; automatic disclosure of documents; access to decision-making; the right to request information that is not automatically disclosed; limited exceptions to disclosure rules; the right to appeal denials for disclosure; whistleblower protection; promotion of freedom of information; and regular review of transparency policies. IGOs should honor these principles. 

IGOs should also promote top-down accountability. Managers should be required to comply with conflict of interest and financial disclosure requirements. They should also be required to adhere to all accountability standards and staff regulations and should be removed if they fail to do so. 
� A list of other components of a credible whistleblower protection policy is available at http://www.whistleblower.org/doc/IGO%20Best%20Practices%20checklist1.doc .


� Such standards also apply to others in a whistleblower protection system, such as the head of the Ethics Office or Ombudsman.
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