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Exemplary and Punitive Damages under ILOAT Case Law

In Brief

The concept of exemplary/punitive damages may be invoked by a complainant seeking to
establish that the conduct of the respondent organization is tainted by bad faith or
intended to serve reprehensible ends. This allows the Tribunal to sanction the respondent
organization. Exemplary/punitive damages can only be awarded in addition to damages
for moral injury: the complainant must specifically claim them, and the Tribunal must
expressly grant them. It is essential to bear in mind the distinction between the two heads
of relief: damages for moral injury serve a compensatory function, whereas
exemplary/punitive damages serve to sanction the Organization. Such damages are
strictly exceptional in character and may be awarded only where a complainant has
adduced persuasive evidence and analysis demonstrating that the impugned decision is
tainted by bias, malice, animosity, ill will, bad faith, or other reprehensible purposes.
Having regard to the general principle that a complainant may not raise new claims by
way of rejoinder, the claim for exemplary/punitive damages must be pleaded in the
original complaint. This does not preclude detailed argument being advanced in the
rejoinder, provided that such argument constitutes the elaboration of a claim already
raised in the complaint, rather than a new claim.

Facts and Decision

Exemplary and punitive damages may be awarded only in exceptional circumstances. The
Tribunal has reaffirmed this principle in every case in which the question has arisen since
Judgments 3966 (2018) and 4391 (2021). In the latter judgment, the Tribunal held that
"an award of punitive damages can be made only in exceptional circumstances, for
Instance where an organisation's conduct has been in gross breach of its obligation to act
in good faith" (consideration 14). Judgment 5056 (2025) sets out a definition of what
constitutes exceptional circumstances. For the respondent organization to be sanctioned,
it must be shown that the impugned decision is tainted by "bias, malice, animosity, ill will,
bad faith or other improper motive" (consideration 16).

The exceptional nature of such awards has the immediate consequence that manifest
irregularities on the part of the Organization do not, without more, suffice where they fall
short of a very high threshold of gravity (see, on this point, Judgments 4658 (2023) and
4659 (2023)). In the latter judgment, the Tribunal found that "despite the conspicuous

1



nature of some of the defects identified, there are no grounds to accept the complainant’s
claim for exemplary or punitive damages. An award of such damages is only warranted in
exceptional circumstances, which are not evident in this case" (consideration 14).

For a complainant to advance a claim for exemplary damages with any reasonable
prospect of success, two substantive requirements and two procedural requirements must
be satisfied.

First substantive requirement: the complainant must establish the existence of
reprehensible intent on the part of the respondent organization. Judgment 3092 (2012) is
a leading authority in this regard. In that case, the complainant had alleged "abuse of
authority, conflict of interest, bias and bad faith" (considerations 13-18) on the part of the
Organization, but had failed to analyse each allegation separately, using the terms
interchangeably. This led the Tribunal to conclude that "a review of the overall procedure
and the Administration's specific decisions and conduct, which the complainant alleges
demonstrate improper purposes or motives, are equally amenable to explanations that do
not involve bad faith, but rather a lack of diligence in processing the claim in a timely
manner. Accordingly, the Tribunal concludes that an award of exemplary damages is not
warranted in the circumstances' (considerations 16-18).

Second substantive requirement: the complainant must have pleaded moral injury, and
the Tribunal must have accepted that plea and awarded damages for moral injury. It
follows that the dismissal of a claim for damages for moral injury ipso inure precludes an
award of exemplary or punitive damages (see, to this effect, Judgment 5170 (2026),
consideration 4). The Tribunal explained, in Judgment 4690 (2023), the distinction
between the two heads of damages: damages for moral injury are intended to redress the
harm suffered, whereas exemplary damages are awarded to sanction the conduct of the
respondent organization (consideration 16).

First procedural requirement: this concerns the burden of proof, which rests on the
complainant. In accordance with settled case law (see, for example, Judgment 5162
(2026)), a complainant bears the burden of adducing "persuasive evidence and analysis"
establishing the reprehensible character of the impugned decision (consideration 13). Such
evidence and analysis must be strictly relevant, failing which they will be dismissed by
the Tribunal. Thus, in the case decided by Judgment 4452 (2022), the complainant relied
on serious harm to his professional reputation and dignity, as well as emotional distress
and financial loss sustained by himself and his family as a result of the impugned decision.
The Tribunal held that this did not constitute sufficient grounds for an award of exemplary
damages (consideration 16).

Second procedural requirement: the claim for such damages must be pleaded in the
complaint itself. This follows from the settled rule that a complainant may not seek in the
rejoinder relief that was not sought in the complaint; any such new claim is inadmissible.
A complainant may, however, clarify the legal characterization or quantum of a claim
already pleaded in the complaint. What matters is that argument expressly relating to the
claim for exemplary damages be developed in writing by the complainant. It should not be
overlooked that the rejoinder is the natural forum in which to respond to the
Organization's arguments and, accordingly, to develop argument as to the legal
characterization of the injury by reference to the Administration's conduct. In any event,
what is permissible is clarification, not innovation.



Commentary
ILOAT sometimes employs the notions of exemplary damages and punitive damages

jointly, and sometimes separately. It may be inferred from the Tribunal's case law (notably
Judgment 5054 (2025), consideration 15) that these are conceptually distinct notions.
ILOAT does not, however, define either term. Drawing on comparative law, it might be
said that exemplary damages are oriented more towards a deterrent function
(discouraging the respondent organization from engaging in similar conduct in future),
whereas punitive damages are primarily intended to sanction the respondent.
Notwithstanding the precedent cited above, in practice, the Tribunal uses the two
expressions almost interchangeably and attaches to them identical conditions of award.
In the Triblex database, the keywords "exemplary damages" and "punitive damages"

coexist as indexing terms for the same body of case law. It is, rather, the distinction
between exemplary/punitive damages, on the one hand, and damages for moral injury, on
the other, that is operative in practice. A complainant must take care not to conflate the
two heads of claim in his or her pleadings, failing which the Tribunal may find that neither
1s supported by arguments specific to each.

As regards the burden of proof - a substantive requirement of fundamental importance -
any complainant should bear in mind the open-ended list of alternative criteria found in
the case law cited above: bias, malice, animosity, bad faith. Each of these criteria denotes
a reprehensible intent or state of mind on the part of the respondent organization, going
beyond the mere unlawfulness of the decision. The complainant must accordingly seek to
establish, by whatever means are available, the existence of one or more of these criteria.
Where a complainant fails to adduce evidence, the claim is invariably dismissed (see, for
example, Judgments 4522 (2022), 4578 (2022), 4596 (2023), 4603 (2023) and 5134 (2026)).
Beyond establishing the existence of the intent attributed to the Organization, the
complainant also bears the burden of proving that the conduct in question goes well
beyond mere negligence, want of due care, or administrative carelessness. What must be
shown, rather, is malicious intent underlying the impugned decision, which must
additionally have caused the complainant moral or financial harm. It bears emphasis that
the Tribunal never awards exemplary/punitive damages of its own motion.

Given these requirements and the attendant evidentiary difficulties, it is unsurprising
that, in practice, ILOAT very rarely makes such awards. The Triblex database records
only 35 judgments on the subject, and in the vast majority of cases, the claim is dismissed,
including in cases where serious irregularities have been found.

Notwithstanding these requirements and difficulties, the concept remains an important
one, since no complainant is immune from being subjected to a serious lapse of conduct on
the part of an organization. It therefore merits being kept firmly in mind, and invoked
judiciously wherever the above conditions, taken together, are met.

Disclaimer

These resources and articles are provided for the convenience of FICSA members and do
not constitute legal advice, are not intended to be a substitute for legal advice and should not be
relied upon as such. You should seek legal advice or other professional advice in relation to any
matters you or your organization may have. The views expressed are those of the author(s) and do
not necessarily reflect those of FICSA.
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