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Proving abuse of authority: how far does the complainant have to go?  

A Q&A based on ILOAT’s case law 

 

Q: What is an abuse or misuse of authority? What are the complainants’ chances of 

success on this basis? 

A: First of all, one has to keep in mind that organisations are bound to act in good 

faith and have a duty of care towards their staff members. Any organisation must 

avoid undue injury to members of staff through its decisions. In that sense, the ILO 

Administrative Tribunal (“ILOAT”)1 holds consistently that “an employer must […] 

inform officials in advance of any action that may imperil their rights or harm their 

rightful interests”.2 

Therefore, for there to be abuse of authority (abus de pouvoir) or misuse of authority 

(détournement de pouvoir), an improper motive (fins illicites) must be found at the 

basis of the challenged decision.3 The ILOAT finds that such a decision must rest on 

 
1 The ILOAT is open to members of personnel of an international organisation that has recognized its jurisdiction, 
after the impugned decision has first been challenged within the Organisation and an unsatisfactory solution or no 
response at all was given to this challenge. The complainant has 90 days from this internal final decision or the 
expiry of the 60-day-long response period if no response if received, to bring its claim before the ILOAT (article VII 
of ILOAT Statutes). All its judgments are publicly available on the Triblex database.  
2 Judgment no. 4146, cons. 10 and judgment no. 3353 cons. 26, as in judgment no. 3688, cons. 21.  
3 Judgment 3 (no. 4688), cons. 10 referring also to “Judgments 4524, consideration 15, 4467, consideration 17, 
4146, consideration 10, 3939, consideration 10, 2264, consideration 7(a), and 2163, consideration 11”. See also 
judgment no. 1392, cons. 35. 

https://www.ilo.org/dyn/triblex/triblexmain.bySession
https://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4146&p_language_code=EN
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=3688&p_language_code=EN
https://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4688&p_language_code=EN
https://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=1392&p_language_code=EN
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considerations “extraneous to the organisation’s interests”4 and “seeks some objective 

other than those which the authority vested in it is intended to serve”.5  

From ILOAT’s case law, it is also clear that abuse of authority cannot be presumed. 

The improper exercise of the Organisation’s authority must be proven by the staff 

member (burden of proof on the complainant).6 

For example, since the 136th session of the ILOAT in 2023, almost twenty judgments 

have been rendered concerning abuse or misuse of authority. Only three found it to 

be characterised and sufficiently proven. This shows the limited chances of success 

for complainants and the difficulty of proving such a claim.  

 

 Judgment Abuse or 

misuse of 

authority 

established 

Organisation Impugned decision/Topic 

of the challenge 

1  4696, cons. 19 No Eurocontrol Recovery of sums 

(expatriation allowance) 

2  4691, cons. 13 Yes  FAO Harassment and abuse of 

authority complaint, 

decision to close 

3  4688, cons. 15-

16 

No WHO Non-selection for a 

developmental 

assignment 

4  4679, cons. 9 No ITER 

Organisation 

Rejection of complaint on 

harassment and abuse of 

authority  

5  4798, cons. 3, 

p. 9 

No EPO Restructuring and 

reassignment decision 

6  4795, cons. 127 Yes EPO Challenge of performance 

evaluation 

 
4 Judgment no. 4427, cons. 12; Judgment no. 4146, cons. 10; see also no. 3861, cons. 9 and no. 3193 cons. 9., and  
Judgment no. 3939, cons. 10. 
5 Judgment no. 4081, cons. 19. See also Judgment no. 1129, cons. 8 and jJdgment no. 1392, cons. 35. 
6 Judgment no. 4427, cons. 12. 
7 The Tribunal held the decision unlawful recalling the principle that « the Tribunal will therefore intervene only if 
the staff report was drawn up without authority or in breach of a rule of form or procedure, if it was based on an 
error of law or fact, if a material fact was overlooked, if a plainly wrong conclusion was drawn from the facts, or if 
there was abuse of authority », a principle it recalled in several others judgments concerning appraisal reports at 
EPO, nos. 4794, 4793, 4792, 4791, 4790, 4789, 4788, 4787, 4786. It is worth noting that the Tribunal does not 
delve into abuse of authority, but sets aside the decision on the decisive complaint that a material fact was 
overlooked (cons. 10), on the basis that an increase in the working capacity required for the Complainant’s staff 

 

chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4696&p_language_code=FR
https://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4691&p_language_code=EN
https://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4688&p_language_code=EN
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4679&p_language_code=EN
https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4798&p_language_code=EN&p_word=
https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4795&p_language_code=EN&p_word=
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4427&p_language_code=EN
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4146&p_language_code=EN
https://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4081&p_language_code=EN
https://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=1129&p_language_code=EN
https://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=1392&p_language_code=EN


3 
 

7  4809, cons. 88 Yes ILO Redefinition of 

employment relationship, 

setting aside decision not 

to renew the contract as 

permanent staff  

8  4867, cons. 5 No WHO Leave status decision and 

related decision not to 

award moral damages 

9  4901, cons. 18 No EUNR Performance evaluation 

(not int) 

10  4937, cons. 129 No IOM Decision to abolish post 

and terminate contract 

11  4971, cons. 4 No WIPO Dismissal from service for 

misconduct (merely 

speculative) 

12  4988, cons. 5 No EPO Closure of area of 

competence and 

reassignment 

13  5001, cons. 5-6 No WHO Reassignment decision 

14  

 

5002, cons.  13 No WHO Decision to terminate 

appointment following 

refusal of two 

reassignment proposals  

 
representation work has unlawfully not been take into account for the relevant year (cons. 11-12). The 
Complainant is awarded € 2,000 in moral damages and the Organisation shall draw up a new evaluation report.  
8 Abusive use of the law by the Organisation is sanctioned by the Tribunal in this Judgment, no. 4809, cons. 8: “It 
follows from the[se] considerations that the impugned decision must be set aside in so far as it refused to redefine 
the external collaboration contract for the period from 6 November to 15 December 2006, bearing in mind that, 
although the Organization attempts to oppose that setting aside by referring to the inviolability of the terms of a 
contract, that objection cannot stand in the case of misuse of the rules governing the contractual relationship 
between an organisation and its staff members (see, for example, Judgments 3225, consideration 7, 3090, 
consideration 7, 2838, consideration 8, and 2708, consideration 10)”. Nonetheless the Tribunal does not requalify 
the last contract, as this was not produced by the Complainant and appeared to be referring to a precise task 
contrary to previous ones (cons. 9). The Complaint obtains CHF 5,000 for any and all damages and CHF 5,000 for 
his costs.  
9 The Tribunal goes further into explaining the scope of the burden of evidence, in this Judgment no. 4937, 

cons. 12: “Although evidence of personal prejudice is often concealed and such prejudice must be inferred from 

surrounding circumstances, that does not relieve complainants, who bear the burden of proving their allegations, 
from introducing evidence of sufficient quality and weight to persuade the Tribunal (see Judgments 4841, 
consideration 4, and 4745, consideration 12). The complainant does not provide evidence (as against surmise and 
speculation) to discharge the burden she bears to prove that the decisions were taken out of malice; in bad faith or 
were motivated by bias against her on the part of the UAE’s Chair-in-Office.” 

https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4809&p_language_code=FR
https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4867&p_language_code=EN
https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4901&p_language_code=EN
https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4937&p_language_code=EN
https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4971&p_language_code=EN
https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=4988&p_language_code=EN
https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=5001&p_language_code=EN
https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=5002&p_language_code=EN
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15  5014, cons. 18 No Global Fund 

to Fight AIDS, 

Tuberculosis 

and Malaria 

Transfer decision after 

sick leave, followed by 

termination  

16  5034, cons. 13 No EUROCONTR

OL 

Performance evaluation 

17  5050, cons. 11 No UNESCO Post classification  

 

It is worth noting that, in the majority of the judgments above, the complainants have 

not managed to persuade the Tribunal of such misuse of authority, because of a lack 

of evidence. In one of the last judgments, the Tribunal underlined that this basis, 

similarly to claims of bad faith, whereby abuse of authority and bad faith cannot be 

presumed and can only be upheld if evidence is included in the case file.10 Evidence 

should be of sufficient quality and weight to rise to the level of persuading the 

Tribunal; speculative or bare statements do not suffice.11  

In one case, the Tribunal went into a detailed analysis of the evidence at hand and 

its definition of the extent or nature of the abuse of authority.12 Reviewing 

correspondence concerning lateral transfers and proof that transfer to other posts 

more favourable to the complainant could have been possible, the Tribunal recalls 

that it is the “cumulative effect of the conduct [ ] reviewed as harassment and, 

specifically, abuse of authority” that has to be appreciated and sanctions the narrow, 

formalistic view adopted by the internal OIG in the decision closing the investigation, 

in which each single allegation was analysed in isolation.13 As a result, the ILOAT 

sets aside the impugned decision (the dismissal of the complainant’s internal appeal 

after the decision to close the investigation) and orders the Organisation to pay to the 

complainant 60.000 euros for moral damages, and 8.000 euros for costs.  

This is a significant amount of compensation compared to reparation amounts usually 

awarded to complainants (up to 10.000 euros) for moral damages in relation to other 

annulments of decisions, showing the importance of bringing sufficient evidence to 

support claims of abuse of authority, especially when the decision has important 

harmful consequences.  

 
10 Judgment no. 5050, cons. 11 (no. 17 in the table above).  
11 See among others, Judgment no. 4937, cons. 12 (no. 10 in table above).  
12 Judgment no. 4691, cons. 11. 
13 Judgment no. 4691, cons. 11. 

https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=5014&p_language_code=EN
https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=5034&p_language_code=FR
https://wwwex.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=5050&p_language_code=FR
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Q: The complainant (staff member) must prove the abuse of authority. What is 

expected by the ILOAT in this regard? Are there any instances in which this burden 

of proof is practically overturned?  

A: As already mentioned, the ILOAT expects complainants to go beyond assumptions 

and to produce evidence showing the improper motive of the impugned decision. If 

there is a verifiable objective justification to the decision, complainants have been 

shown to fail to pass this test.14 

This appreciation of evidence is, however, not done in an isolated manner, on a single 

piece of evidence. Misuse of authority can be deduced from the circumstances 

surrounding the decision15 or a bundle of evidence presented to the Tribunal – a 

number of concurring elements (reasonable inferences) that, taken together, 

persuade the Tribunal that the motive behind the decision is illegal.16  

This has been applied through an overall appreciation of numerous inaccuracies 

found in a staff report, which amounted altogether to abuse of power.17 In another 

case, a decision was found to be a reprisal based on statements in a letter of the 

Secretary General and the Organisation’s reply itself.18  

A rule of thumb that can be deduced from case law is that written evidence has a high 

persuasive value where several elements concur towards making the illegal motive 

clear to the Tribunal’s eyes.  

While this burden of proof is certainly challenging for the complainant, one has to 

keep in mind that the Organisation also has to provide evidence of its statements, 

especially concerning the decision to abolish a post. In that case, the Organisation 

must substantiate, for example, the budgetary reasons behind such a decision.19 If it 

cannot do so, the ILOAT has found that the complainant can rightly conclude that 

the decision to abolish her post was taken with an improper motive, de facto 

presuming the illicit grounds of the decision. It follows that the decision can be 

annulled and material damages are awarded, together with damages based on a loss 

of a valuable opportunity (perte de chance appréciable) to see the contract renewed.20  

 
14 Judgment no. 4988, cons. 5: « Mere suspicion and unsupported allegations are clearly not enough, the less so 
where the actions of the organisation, which are alleged to have been tainted by personal prejudice, are shown to 
have a verifiable objective justification (see Judgment 4688, consideration 10). » 
15 Judgment no. 3172, cons. 16 and 17. Here circumstances were however in favour of the Organisation, which 
could prove that the abolishment was decided based on budgetary reasons and relating to the relevant 
programme.  
16 Judgment no. 2930, cons.3. Judgment no. 5001, cons. 5-6, concerning alleged retaliatory measures.  
17 Judgment no. 2930, cons.3.  
18 Judgment no. 2861, cons. 86. 
19 Judgment no. 3688, cons. 18. See a contrario judgment no. 3172, cons. 17.  
20 Judgment no. 3688, cons. 18.  
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In this context, as the Tribunal had already stated, it is also important that the 

dignity of the staff member is preserved and that the Organisation shows at all times 

respect towards its personnel. In that sense, the Tribunal sanctions the Organisation 

when the abolishment of the complainant’s post is abruptly announced in a meeting 

in the presence of third parties.21 Such action is “insensitive and inappropriate,” and 

this failure entitles the complainant to moral damages (totalling 70.000 euros, 

including other moral damages reparations).22   

In conclusion, the ILOAT does not hesitate to admonish Organisations’ severely 

violating their obligations towards staff, but that comes with a high standard: it 

demands that complainants present compelling evidence to substantiate their claims 

of abuse of authority. This proof is often challenging to obtain 

 

_________________________________ 

 

Disclaimer 

These resources and articles are provided for the convenience of FICSA members 

and do not constitute legal advice, are not intended to be a substitute for legal 

advice, and should not be relied upon as such. You should seek legal advice or other 

professional advice in relation to any matters you or your organization may have. 

The views expressed are those of the author(s) and do not necessarily reflect those 

of FICSA. 

 

 

 

 

 

 
21 Judgment no. 3688, cons. 20-22. 
22 Judgment no. 3688, cons. 32: “The complainant will also be awarded 70,000 euros in moral damages for the 
affront to her dignity, the breaches of due process and of WHO’s duty of care to her, and for the unreasonable 
delay in the internal appeal proceedings.” In this case the Tribunal included a 30-day-long payment delay. Payment 
failure would add a 5% interest rate per annum until payment by the Organisation. 


